
Oral Representations 
 
CA10/31 & CA10/32 – Applications to amend the register to correct a mistake made by CRA. 
 
Applicant: Mark Charleton Thornton t/a JC Thornton & Son 
Date: 10th January 2019 
Attendees:  
Jason Weatherill, Commons Officer, Cumbria County Council 
Svetlana Bainbridge, Commons Registration Officer, Cumbria County Council 
Ben Spencer, Principal Solicitor, Cumbria County Council 
Tim Cartmell, Solicitor, retired 
Joanne McKenzie Solicitor, Burnetts 
 
NOTES 
 
After the introductions, Mr Weatherill provided a brief overview of the application itself and 
explained the process which the application had gone through up until this stage. He 
explained that, following oral representations, officers will review the application and produce 
a report of recommendation to the Development Control and Regulations Committee who 
will then make a decision. All interested parties will be kept updated throughout this process. 
Mr Weatherill then invited Mr Cartmell to make his representations. 
 
Tim Cartmell’s representations 
 
Commons Registration Authority (CRA) suggests that there was no mistake by them. Mr 
Weatherill’s letter to Burnetts dated 01/08/2018 states that 6.3.10 of Defra’s 2014 Guidance 
to CRAs is not relevant in this case because that Guidance relates to the Commons Act 
2006 (the 2006 Act), the implementation of which postdates the 2012 application. 
 
 Mr Cartmell reads out 7.9.2 and 7.9.3 of the 2014 Guidance which relate to Section 
19(2)(a). This is what CRA relies on when they say the mistake was not theirs. 
 
The first question is: was there a mistake? CRA agrees that there was. The apportionment 
was not calculated pro-rata. 
 
The next question is: who made the mistake? Mr Cartmell reads out Section 19(1) & (2) of 
the 2006 Act.  CRA suggests that the Commons Registration Officer (CRO) made a wrong 
amendment but the fault lies with the applicant as they submitted wrong figures. 
If you ask a man in the street whose mistake it was, he would say it was CRA’s mistake. 
Mistake does not have to be culpable. There does not have to be a fault or a duty. 
 
 As opposed to legislation or regulations, the Guidance does not have any legal status. 
 
If say the land was wrongly registered but the application was duly made, it would not be a 
mistake by the CRA because in this case the CRO was acting as an “unthinking scribe”. This 
case is different. In 2012 the 2006 Act was passed and Section 9 (severance) was in force. If 
you look at regulation 29(3)(c), (5)and (6) of the 1966 Regulations, they seems to imply that 
CRA had to consider the application and make sure the application is well-founded. 
Therefore, the CRO is no longer an “unthinking scribe”. These are the words we are relying 
on when saying that under the 1965 Act CRA had a duty to get it right and no application 
which contravened Section 9 of the 2006 Act could be accepted as well-founded. 
Let’s now look at the process which was undertaken in 2012. 
 
Page 9 of Mr Cartmell’s bundle is the CRO’s worksheet. It states that a Transfer dated 
16/8/11 is the event that led to this amendment. There is no copy of the Transfer in the 



application file but there is a letter dated 28th February 2012, in which CRO asks the 
applicant to supply a copy of the Transfer so it is presumed that CRO had a sight of it. The 
fact that CRO asked to see the Transfer confirms that she was considering the application. 
Then she issued the notice. Then she amended the register. So the CRO set out to do what 
she was supposed to but at some stage did not take it further. She did not ask the applicant 
for apportionment calculation and did not make her own apportionment in order to make sure 
that it complied with Section 9. 
 
Back to Defra’s 2014 Guidance, 7.9.3 which states: “unless CRA had a duty at that time to 
identify that mistake”. We say the CRA had that duty because the application was for the 
amendment, not for a new registration. The onus was on CRA to check it. 
 
BS – are you saying that Section 19 only applies to registration? 
 
TC – No, Section 19 is for correcting mistakes made by CRA in making or amending an 
entry but there is a difference between the CRA’s role in making and in amending entries. 
The Guidance is not making this clear but the 1966 Regulations imply that CRA had this duty 
to consider the application. The role of the CRA under the 1966 Regulations – in respect of 
amendments  (and deregistration applications) - is not much different to its role under the 
2014 Regulations though the 2014 Regulations are more detailed and actually describe the 
CRA as the “determining authority” which is implied but unstated in the 1966 Regulations. 
 
Lastly, if we resubmit our applications under 19(2)(b), our client will incur a fee of £220. 
Further, amendments under 19(2)(b) can only be made if they do not affect what can be 
done by virtue of the right. In the Guidance this is re-phrased as “would not affect the 
quantification of any right of common”. We don’t know what these words mean but, if we 
apply under this section, we can envisage getting into all kinds of difficulties. 
 
Another option is to apply to court under section 19(7) on the grounds of fraud or, if you 
persist and reject the application, we can judicially review your decision. In either case there 
will be an order for costs. 
 
CRA can make applications themselves and we suggest that you should consider this 
option. 
 
It would, however, be simpler if you just accept that CRA made a mistake. 
 
We submit that there is a mistake and it was made by both the applicant and the CRA. 
Mistakes do not have to be based on fault but there was fault in that CRO did not check the 
apportionment. 
 
BS – in the 1966 Regulations, do you interpret “well-founded” that CRA had to identify any 
mistake that was made? 
 
TC & JMc – Yes and apportionments were always checked by CRO (Jackson’s application). 
In this instance CRO had to flag up that the apportionment was not pro-rata and reject the 
application. 
 
 
Svetlana Bainbridge 
10th January 2019 
 


